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L IDENTITY OF RESPONDING PARTIES

Defendants-Respondents are Pfau Cochran Vertetis Amala, PLLC,
d/b/a Pfau Cochran Vertetis Kosnoff, PLLC, Darrell L. Cochran, and Jane
Doe Cochran (collectively Mr, Cochran).

II. CITATION TO COURT OF APPEALS DECISION

Joudeh v. Pfau Cochran Vertetis Amala, PLLC, 72533-5-1, 2015
WL 5012612 (Aug. 24, 2015) opinion withdrawn and superseded on
denial of reconsideration, 72533-5-1, 2015 WL 5923961 (Oct. 12, 2015).
IIL. ISSUE PRESENTED FOR REVIEW

Whether this Court should deny Plaintiff-Appellant Haitham
Joudeh’s petition for review under RAP 13.4(b), where: (1) the Court of
Appeals’ decision does not conflict with any other reported Washington
decision that would warrant review under RAP 13.4(b)(1) or (2); (2) the
Court of Appeals’ decision is unpublished and therefore has no
precedential value; (3) this case presents no substantial public interest
under RAP 13.4(b)(4) because the present dispute involves no one but the
parties to this action and will not recur; and (4) the Court of Appeals’ .
decision was cotrect on its merits because Mr, Joudeh failed to present
sufficient admissible proof of proximately caused damage to defeat

summary judgment of dismissal for lack of such proof.
IV. STATEMENT OF THE CASE

Mz, Cochran adopts by reference his Statement of the Case in his

Brief of Respondents to Division One of the Court of Appeals, a copy of
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which is attached at Appendix 1, and offers the following facts pertinent to
the Petition for Review,

A. Mr. Joudeh alleged several causes of action against
Mr. Cochran that required proof of proximate cause.

Mr. Joudeh sued Mr. Cochran, alleging that he settled
Mr. Joudeh’s underlying claims for personal injury in a negligent manner,
failed to fully inform plaintiff of the purported effects of settlement, and
failed to act consistently with plaintiff’s wishes, and thus damaged his
claims against non-gettling defendants, CP 1, 13-15. Mr. Joudeh alleged
causes of action for (1) legal malpractice; (2) breach of fiduciary duty; (3)
breach of contract; and (4) breach of the CPA. Id.; CP 466, 481-86.

B. In the underlying action, Mr. Joudeh consented to
setflements with two of the defendants but later
disagreed with Mr, Cochran over the strategy for
resolving the remaining claims.

In the underlying personal-injury action, Mr, Joudeh alleged claims
against four groups of defendants: Joshua Strickland and Strickland
Recovery, LLC (“Strickland”); Matthew Mayo and Trisha Matthews
(“Mayo and Matthews”); Auto Trackers & Recovery Inc. (“Auto
Trackers”); and Spokane Firefighters Credit Union (“SFCU”). CP 197,

After extensive litigation, Mr, Joudeh settled his claims against
defendant Strickland for $250,000 and later settled his claims against
Mayo and Matthews for $100,000, CP 215-16. It is undisputed that
Mz, Joudeh consented to those settlements. CP 219-224. However, he
contends Mr. Cochran failed to inform him adequately of the legal effect
of settling with Strickland and Mayo and Matthews and that, as a result,
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his claims against Auto Trackers and SFCU were later lost, CP 1, 13-15,
In fact, Mr. Cochran did explain the ramifications of all aspects of
settlement, CP 237-241, 244-48, Nor did the settlements have thel adverse
consequences that Mr. Joudeh now alleges because his claims against
Auto Trackers and SFCU remained viable. CP 236-37, 242-43,
Mr. Joudeh had pleaded claims against Auto Trackers of negligent hiring,
training, and supervision. CP 205-209. Mr, Joudeh had also pleaded a
claim of negligent hiring against SFCU and Mr. Cochran had already
successfully survived SFCU’s summary judgment motion by arguing, in
part, that SFCU had a non-delegable duty under RCW 62A and was
directly liable for breach of the peace. Id., CP 380-395.

After the initial settlements, Auto Trackers and SFCU both
continued to make large settlement offers, CP 254, 257. Mr. Joudeh
refused to consider these offers, even though Mr, Cochran had frequently
advised him that his chances of succeeding at trial were slim and that trial
made no economic sense, CP 233, 249-51. Mr. Joudeh and Mr. Cochran
thus developed an irreconcilable conflict about the strategy of pursuing the
claims against the remaining defendants, Auto Trackers and SFCU,
CP 249-51, 259-63, As a result, Mr, Cochran obtained a trial continuance

for Mr. Joudeh and then withdrew as his counsel, CP 265-75.

C. After Mr, Cochran withdrew in the underlying action,
Mr. Joudeh allowed six months to pass without
retaining new counsel or otherwise prosecuting his case.

Several months after Mr, Cochran withdrew from representation,
Auto Trackers and SFCU filed a series of summary judgment motions,
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CP 292, 301, 277. At the first scheduled hearing, Mr, Joudeh personally
appeared and obtained an extension to respond to those motions. CP 312-
14, Despite the extension that was granted, Mr. Joudeh never filed an
opposition to those summary judgment motions, CP 316-18, 322-26.
Instead, he belatedly retained an attorney to appear at the re-noted
summary judgment hearing and simply asked for another extension. Id.;
CP320. Neither the attorney nor Mr, Joudeh ever presented any
substantive opposition to the defendants’ motions, CP 316-18, 322-26,
Accordingly, the court dismissed the remaining claims even though he
retained viable claims against those defendants, Id.; CP 236-37, 242-43,
327-32.  Mr, Joudeh also failed to pursue his counterclaims that he
concurrently alleged against SFCU in a related lawsuit, and that eventually
were dismissed for failure to prosecute. CP 334-36. Mr, Joudeh never
appealed the adverse rulings. Id,; CP 338-48,

Mr. Cochran’s withdrawal as his counsel did not prejudice
Mr. Joudeh’s claims against Auto Trackers or SFCU. Six months passed
between Mr, Cochran’s withdrawal and the deadline for responding to
defendants’ summary judgment motions, As the superior court aptly
noted, “[w]hat happened here is essentially a failure to show up. And
Mr. Joudeh as a pro se litigant is held to the same standard as counsel.”

Date Event

April 21,2012 $250,000 settlement between Mr. Joudeh and
Strickland defendants, CP 216.

August 20, 2012 $100,000 settlement between Mr. Joudeh and Mayo
' and Matthews, CP 2135,
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Date

September 28, 2012
October 15, 2012
October 17,2012

October 18, 2012

February 15,2013
February 15,2013

March 15,2013

April 15,2013
April 17,2013

April 26,2013

May 17,2013

June 15,2013

Event

$50,000 settlement offer from defendant Auto
Trackers, CP 257,

Mr, Cochran notifies Mr. Joudeh that he intends to
withdraw, CP 263,

$75,000 settlement offer reiterated by defendant
SFCU. CP 253-54,

Mr, Cochran moves to continue the November 1,
2012 trial date to a date in 2013 and files Notice of
Intent to Withdraw. CP 265-68, 272,

Defendant Auto Trackers moves for summary
judgment as to vicarious liability, CP 292-300,

Defendant SFCU moves for summary judgment,
CP 301-10.

Hearing date for defendants Auto Trackers and
SFCU’s motions for summary judgment; court
continues motions to April 26,2013, CP 312-314,

Deadline for responding to the motions passes
without Mr. Joudeh filing a response.

Attorney Steve Bobman files a Limited Notice of
Appearance. CP 320. No opposition is filed.

Court hears oral argument on summary judgment
motions. Attorney Bobman moves for continuance
of motion. Court denies continuance and grants
unopposed summary judgment, CP 316-18, 322-26.

Defendant Auto Trackers moves for summary
judgment as to all remaining claims, CP 277-91,

Hearing date for defendant Auto Trackers’ motion
for summary judgment as to all remaining claims.
Mr. Joudeh fails to oppose it or to appear, and court
grants the motion, CP 327-32.

D. Mr, Cochran asked but did not require Mr. Joudeh to
deposit costs to help defray mounting expenses, which
the fee agreement allowed,

At the outset of the representation, Mr. Joudeh and Mr, Cochran

entered into a written fee agreement. That fee agreement provides, in part;
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Client agrees to reimburse Attorneys ... for all Costs
incurred by the same in pursuit of this matter, At their sole
discretion, Attorneys will advance payment of Costs.
Attorneys may require Client to pay for all such
advanced Costs before additional Costs are incurred by
Attorneys. .... Client understands and agrees that the Fees
and Costs contained and addressed herein are not set by law
but by this agreement, which has been fully and voluntarily
negotiated between Attorneys and Client. By signing this
agreement, Client acknowledges that Client understands
Client may have this agreement reviewed by an
independent attorney prior to signing it. Client further
understands that Client may have any Fees, Costs, other
payments, or any other details arising from this agreement
reviewed by a court of law, including a review to ensure
that the Fees and Costs are reasonable,

CP 375-76 (emphasis added). Mr, Joudeh signed the fee agreement,
CP 379. Thus the agreement gave Mr, Cochran the clear right to ask
Mr. Joudeh at any time to pay costs Mr, Cochran had advanced.
Mr, Cochran advanced the costs of litigating the underlying action,
CP 233-35. During the second year of the contentious litigation, he
requested that Mr, Joudeh deposit $10,000 for ongoing litigation expenses,
Id. Mr. Cochran made that request, as the fee agreement plainly allowed,
after Mr, Joudeh, in Mr, Cochran’s opinion, had unreasonably withheld
settlement authority in the face of obvious risks of losing. Id.

Mr, Joudeh rejected Mr, Cochran’s settlement recommendation at
that time, CP 533. Settlement occurred only much later. CP 215-16.
Despite asking Mr. Joudeh to pay, Mr. Cochran actually continued
advancing costs, did not make Mr, Joudeh pay any part of costs previously

incurred, and continued to litigate the underlying action. Mr. Joudeh
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never advanced any costs in the litigation, Contrary to Mr. Joudeh’s
arguments, there is no testimony or other evidence that Mr. Cochran’s
earlier request for costs caused or “coerced” him into accepting a
settlement offer. His own declaration establishes the opposite. CP 533 (“1
would have rejected Mr. Cochran’s settlement recommendations despite
his demands that I pay future litigation expenses™).

E. Mr., Cochran moved for summary judgment in this
action on several grounds, including that My. Joudeh
could not prove proximate cause as to any of his claims.

Mr, Cochran moved for summary judgment on several grounds.
CP 82-104. Mr. Cochran argued that: (1) Mr. Joudeh had failed to identify
or disclose the opinions of a standard-of-care expert to support his legal
malpractice and fiduciary duty claims, CP 82, 90-92; (2) Mr. Joudeh could
not prove the proximate cause element of any of his claims, CP 82-83, 92-
95, 98-100, 103-04; (3) Mz Joudeh’s breach-of-contract - claim
additionally failed because Mr, Cochran obtained his informed consent to
settle, CP 98-99; and (4) Mr, Joudeh’s CPA claim failed on all five
clements, CP 99-104, After Mr, Cochran filed his motion Mr, Joudeh
obtained expert testimony. CP 924, Mr. Cochran conceded that this new
evidence created an issue of fact only on the breach element of the legal-
malpractice and fiduciary-duty claims. Id.

Mr. Cochran did not withdraw any other argument in support of his
summary judgment motion. In particular, Mr. Cochran argued that
Mr, Joudeh lacked proof of proximate cause for each of his claims,
CP 93, In response to Mr Cochran’s summary judgment motion,

5829348.doc



Mr. Joudeh failed to offer any evidence on the issue of proximate cause.
Instead, he offered evidence on the issues of breach of duty and
“mitigation,” CP 529-34, 536-83. Neither his own declaration, nor that of
his expert, nor any documentary evidence he submitted on summary
judgment, shows that Mr, Cochran’s conduct caused Mr. Joudeh’s claims
to be lost or that he could have obtained a better result in the absence of
the settlements. Jd. The material facts regarding proximate cause are
undisputed: Mr, Joudeh’s claims against Auto Trackers and SFCU were
still viable at the time of Mr, Cochran’s withdrawal, yet Mr, Joudeh did
not oppose defendants’ motions for summary judgment or otherwise

attempt to prosecute his case. CP 236-37, 242-43, 253-54, 257, 327-32.
V. SUMMARY OF ARGUMENT

The Court should deny review because Mr, Joudeh has failed to
establish any of the criteria for review under RAP 13.4. The unpublished
decision of the Court of Appeals follows established Supreme Court
precedent in affirming dismissal of Mr, Joudeh’s claims of legal
malpractice, breach of contract, and breach of the CPA, because
Mr, Joudeh failed to present admissible evidence to rebut Mr, Cochran’s
showing that Mr. Joudeh lacked evidence of proximate causation, Young
v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 225-26, 770 P.2d 182
(1989), Absent proximate cause, mitigation or superseding cause are not
at issue because Mr. Joudeh failed to meet his burden to produce a

material issue of fact as to this essential element. This unpublished
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decision follows settled law and therefore is not of substantial public

interest. Mr. Joudeh has offered no argument to the contrary.

VI. ARGUMENT WHY REVIEW SHOULD BE DENIED

A, Mr. Joudeh fails to cstablish any basis under RAP 13.4
for this Court to accept review,

Mr. Joudeh’s petition for review does not present a proper basis for
review by this Court under RAP 13.4(b)(1)-(4). RAP 13.4(b) provides
that the Supreme Court will accept a petition for review only:

(1)  If the decision of the Court of Appeals is in
conflict with a decision of the Supreme Court; or

(2) If the decision of the Court of Appeals is in
conflict with a decision of another division of the Court of
Appeals; or

(3)  If a significant question of law under the
Constitution of the State of Washington or of the United
States is involved; or

(4) If the petition involves an issue of
substantial public interest that should be determined by the
Supreme Court.

Mr. Joudeh asserts that RAP 13.4(b) (1), (2), and (4) apply here,
but the authority he cites do not conflict with the Court of Appeals’ ruling;
and no public interest exists under these facts. Furthermore, nothing in
RAP 13.4 or in Washington law entitles Mr, Joudeh to review by this

Court simply because he disagrees with the Court of Appeals’ decision:

[T}t is a mistake for a party seeking review to make the
perceived injustice the focus of attention in the petition for
review. RAP 13.4(b) says nothing in its criteria about
correcting isolated instances of injustice, This is because
the Supreme Court, in passing upon petitions for review, is
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not operating as a court of error. Rather, it is functioning as
the highest policy-making judicial body of the state. ...

The Supreme Court’s view in evaluating petitions is
global in nature. Consequently, the primary focus of a
petition for review should be on why there is a compelling
need to have the issue or issues presented decided
generally. The significance of the issues must be shown to
transcend the particular application of the law in question, .
Each of the four alternative criteria of RAP 13.4(b)
supports this view. The court accepts review sparingly,
only approximately 10 percent of the time, Failure to show
the court the “big picture” will likely diminish the already
statistically slim prospects of review,

Wash. Appellate Prac. Deskbook § 27.11 (1998) (italics in original).

Mr, Joudeh petitions for review of the Court of Appeals’
unpublished decision. However, because that decision is unpublished, it
has no precedential value, RCW 2.06.040; State v. Fitzpatrick, 5 Wn.
App. 661, 668, 491 P.2d 262 (1971). Unpublished opinions of the Court
of Appeals will not be considered in appellate courts ;111d should not be
considered in the trial courts. Id They do not become a part of the
common law of the State of Washington, “Unpublished opinions ..
should not be cited or relied upon in any manner,” Skamania County v.
Woodall, 104 Wn, App. 525, 536 n,11, 16 P.3d 701, rev. denied 144
Wn.2d 1021, 34 P.3d 1232 (2001) (citing RAP 10.4(h)). In Joknson v,
Allstate Ins. Co., 126 Wn, App. 510, 519-20, 108 P. 3d 1273 (2005) the
court admonished Allstate for citing unpublished opinions to the trial court
in the guise of “non-controlling authority.” “We do not consider
unpublished opinions in the Court of Appeals, and they should not be
considered in the trial court.” Id. Therefore, there is no possibility that

5829348.doc
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the Court of Appeals’ decision creates supposedly bad precedent.

B. After Mr, Cochran showed the absence of proof of
proximate cause, Mr. Joudeh failed to meet his burden
and produce competent proof that raised an issue of
material fact as to that element.

After Mr, Cochran showed the absence of evidence to support
proximate cause, Mr, Joudeh failed to meet his burden and produce
competent evidence that raised an issue of material fact as to proximate
cause, as he was required to do under Washington precedent.

If the moving party shows the absence of a genuine issue of
material fact, the non-moving party must set forth facts showing that a
genuine issue exists for trial. Youmg, 112 Wn2d at 225, A moving
defendant bears the initial burden of showing that either (1) the plaintiff
lacks competent evidence to support an essential element of his case or (2)
there is no genuine issue of material fact. Guile v. Ballard Comm. Hosp., |
70 Wn, App. 18, 21-22, 851 P.2d 689 rev. denied 122 Wn.2d 1010, 863
P2d 72 (1993). A defendant may support its motion for summary
judgment by merely challenging the sufficiency of the plaintiff’s evidence
as to any essential element. Young, 112 Wn.2d at 225. If the defendant
meets this initial burden, “then the inquiry shifts to the party with the
burden of proof at trial, the plaintiff, If, at this point, the plaintiff ‘fails to
make a showing sufficient to establish the existence of an element
essential to that party’s case, and on which that party will bear the burden
of proof at trial,” then the trial court should grant the motion.” Id.

The plaintiff bears the burden of demdnstrating that, “but for” the
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attorney's negligence, the client would have obtained a better result.
Daugert v. Pappas, 104 Wn.2d 254, 263, 704 P.2d 600 (1985). This
necessarily involves two steps. The first question is whether the client’s
underlying cause of action was lost or compromised by the attorney’s
alleged negligence. Shepard Ambulance, Inc. v. Helsell, Fetterman,
Martin, Todd & Hokanson, 95 Wn. App. 231, 235-36, 974 P.2d 1275
(1999). The second question is whether the client would have fared better
in the absence of the attorney's negligence. Id. Mr. Joudeh failed to
produce admissible evidence to answer either question affirmatively:

Mr. Cochran met his burden on summary judgment by producing
evidence that Mr. Joudeh’s claims against Auto Trackers and SFCU
remained viable after Mr, Joudeh had settled with Strickland, Mayo, and
Matthews. CP 93, 98, 205-09, 236-37, 242-43, 254, 257, 381-94. He also
showed the lack of proof that Mr, Joudeh would have recovered more than
the $350,000 he received but for Mr. Cochran’s alleged negligence,
CP 86, 104, 249-50. Thus, the burden shifted to Mr. Joudeh to present
specific admissible facts raising a genuine issue of material fact
However, Mr. Joudeh failed to do so. IHe submitied no evidence that
Mr. Cochran lost or compromised Mr. Joudeh’s claims or that he could
have obtained a better outcome in the underlying action, He failed to raise
a material issue of fact that (1) he would have obtained more as a wﬁole if
he had not settled his claims with Strickland, Mayo and Matthews; and (2)
that his claims against SFCU and Auto Trackers were no longer viable
after the settlement. Thus, these facts were undisputed for purposes of

5829348.doc
12



summary judgment. Uncontroverted, relevant facts offered in support of
summary judgment are deemed established. Cent. Wash. Bank v.
Mendelson-Zeller, Inc., 113 Wn2d 346, 354, 779 P.2d 697 (1989).
Therefore, in accordance with this Court’s precedent, the Court of Appeals
affirmed the superior court’s dismissal of Mr, Joudeh’s claims. As the
Court of Appeals stated:

... Joudel's belief that he could have done better absent
Cochran's alleged negligence is insufficient to create an
issue of material fact for proximate cause, Joudeh offered
no expert testimony or any other evidence that, had he been
advised of the risks of partial settlement, he would have
fared better than the $350,000 partial settlement.

Joudeh v. PFAU Cochran Vertetis Amala, PLLC, 72533-5-1, 2015 WL
5923961, at *5 (Oct. 12, 2015) (citing Griswold v. Kilpatrick, 107 Wn.
App. 757, 762, 27 P.3d 246 (2001)), Mr, Joudeh claims that Griswold is
inapposite because he can testify as to what he would have done but he has
no personal knowledge of what otl}er parties would have offered (other
than the offers that he rejected) or of what he would have recovered at
trial. He produced no support to demonstrate that his claim was worth
more than $350,000 either by expert opinion (and sometimes expert
opinion on proximate cause may be required, Geer v. Tonnon, 137 Wn,
App. 838, 851, 155 P.3d 163 (2007)) or by other evidence or authority.
Mr. Joudeh argues for the first time on appeal that a fact finder
could infer his damages from references to medical expenses and physical
symptoms lurking within the record. This argument fails, First, he failed

to produce admissible evidence or cite authority linking these symptoms to
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a specific monetary range or raising an issue of fact that his recoverable
damages exceeded $350,000. Second, conclusory statements such as the
damage range in his attorneys’ demands are insufficient to oppose
summary judgment. Grimwood v. Univ. of Puget Sound, Inc,, 110 Wn.2d
355, 359, 753 P.2d 517 (1988). Third, this speaks to damages, not
causation, Fourth, the settlement offers that Mr, Cochran récommended
he accept do not help Mr. Joudeh because (1) they illustrate the continuing
viability of his claims against Auto Truckers and SFCU; and (2)
Mr. Joudeh rejected these offers, CP 254, 257. Fifth, Mr, Joudeh did not
make this argument in the trial court and may not.make it now. Heg v,
Alldredge, 157 Wn.2d 154, 162, 137 P.3d 9 (2006) (citing RAP 2.5(a).

Mr. Joudeh also failed to show that if he had opposed Auto
Trackers” and SFCU’s dispositive motions it was inevitable he would have
lost, Mr. Joudeh grossly mischaracterizes and oversimplifies the Court of
Appeals decision by asserting that it held “in effect” that a legal
malpractice plaintiff must “oppose and appeal every adverse ruling in the
underlying matter” failing which “regardless of those rulings, then the
client’s legal malpractice action is forever barred.” Petition for Review at
1. This misstates the Court of Appeals’ opinion.

Mr, Joudeh presented no legal argument that Auto Traders’ and
SFCU’s motions for summary judgment would have succeeded had he
opposed the motions. Mr, Joudeh’s petition asserts in a footnote that Auto
Traders’ and SFCU’s summary judgment pleadings are in the record and
provide evidence that his remaining claims were not viable, The Court
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should not consider this argument, which is made here for the first time.
Heg v. Alldredge, 157 Wn.2d at 162, Further, it is not the task of this
Court “to comb the record with a view toward constructing arguments for
counsel as to what findings are to be assailed and why the evidence does
not support these findings.” Matter of Estate of Lint, 135 Wn.2d 518, 532,
957 P.2d 755 (1998). Mr. Joudeh asserts, wrongly, that he has met the
standard set forth in Nielson v. Eisenhower & Carlson, 100 Wn. App. 584,
594, 999 P.2d 42 (2000) because his remaining claims were dismissed in
the underlying action. The Court of Appeals held in Nielson, that the
court determines as a matter of law the outcome of an appeal in the
underlying case. /d Because the defendants’ appeal would have failed
Mr. Nielson could not prove proximate causation, Id. The dismissal of
Mr. Joudeh’s underlying claims does not determine the outcome here, for
three reasons, First, it cannot be concluded that SFCU’s and Auto
Trackers’ dispositive motions would inevitably have been granted, had
Mr. Joudeh opposed them, merely because they were granted when he
failed to oppose them, Second, the court must determine this de novo.
Paradise Orchards Gen, P’ship v. Fearing, 122 Wn. App. 507, 515-20, 94
P.3d 372 (2004), rev. denied 153 Wn.2d 1027 (2005). Mr. Joudeh has not
offered any legal argument to support his conclusory assertion and to rebut
Mr. Cochran’s evidence and arguments to the contrary. Third, Mr. Joudeh
may not assert collateral estoppel because, infer alia, Mr. Cochran was not
a party to the summary judgment proceedings, and Mr, Joudeh has not
shown that the decision was made on the merits. Id. at 514-15. In
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Paradise, the plaintiff-client made a similar argument based on collateral
estoppel.  The Court of Appeals held that the elements of collateral
estoppel were absent, that legal issues had to be determined de novo, and
that proximate cause was absent because the plaintiff had failed to appeal
the earlier court’s erroneous ruling. Id.

C. The Court of Appeals decision does not conflict with
McCoy ox Maltman.

Mr. Joudeh ignores his failure to meet his burden when he argues —
wrongly — that this case involves a supposed “tension” between mitigation
and superseding cause. The Court should disregard Mr, Joudeh’s
argument on superseding cause because he failed to raise this in the
superior court and therefore may not raise it for the first time on appeal.
Heg, 157 Wn.2d at 162, The argument lacks merit for several reasons.
First, Mr. Cochran’s motion for dismissal was based on Mr, Joudeh’s
inability to prove proximate cause, not on his affirmative defenses.
Second, Mr. Joudeh failed to raise a material issue of fact that
Mr. Cochran’s alleged misconduct would have proximately caused him
damage “but for” Mr. Joudeh’s intervening acts. Therefore, Mr, Joudeh’s
assertion that the original tortfeasor remains liable unless he proves that
the intervening acts were a superseding cause is not relevant, Third, the
uncontroverted facts showed that Mr, Joudeh’s failure to defend SFCU’s
and Auto Trackers’ dispositive motions was the cause in fact of any loss.
An “intervening cause is a superseding cause where the intervening act (1)

brings about a different type of harm than otherwise would have resulted
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from the defendant’s conduct, or (2) operates independently of the
situation created by the defendant’s conduct,” 16 Wash. Prac., Tort Law
& Practice § 5:15 (4th ed. 2013) (citing Campbell v. ITE Imperial Corp.,
107 Wn. 2d 807, 813, 733 P.2d 969 (1987)). Both alternatives apply here.
Dismissal of Mr. Joudeh’s remaining claims was not an inevitable,
foreseeable harm consequent upon settlement with Strickland, Mayo, and
Matthews.  Mr. Joudeh’s failure to defend the dispositive motions
operated independently of the settlements because his remaining claims
were still viable. Fourth, no reasonable person would conclude that it was
foreseeable that Mr. Joudeh would fail to defend his claims at summary
judgment and fail to retain another lawyer, Dismissal of the remaining
claims for lack of any defense is too remote for legal cause to exist. See

Maltman v, Sauer, 84 Wn.2d 975, 981, 530 P.2d 254 (1975).

D. The Court of Appeals decision does not conflict with
City of Seattle v. Blume ox Flint v. Hart,

Mr. Joudeh’s discussion of mitigation is another red herring:
Mr. Cochran moved for summary judgment not on the issue of mitigation,
but on Mr, Joudeh’s inability to prove the prima facie elements of his
claim. Mr. Joudeh does not reach the issue of mitigation without first
meeting his burden of proof as to each element of his claim which he
failed to do. Young, 112 Wn.2d at 225; City of Seattle v. Blume, 134
Wn.2d 243, 258-60, 947 P.2d 223 (1997). In Blume, an action to recovet a
loan, the Court of Appeals affirmed dismissal of the Blumes’ counterclaim

under the independent business rule because the Blumes had withdrawn
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from the permitting process, Id. at 259-60. This Court held that the
independent business rule was not a bar to recovery and overturned the
decision. Id. However, the Court did not address whether the Blumes
could prove causation on traditional principles; thus, it stated: .

We are not saying, as a matter of law, that a person's own
conduct may not be the sole cause of his or her injuries,
thus breaking the chain of causation. The court must decide
based on ftraditional principles of proximate causation
whether or not a defendant was the cause of the injuries
suffered and whether the duty to mitigate was met.

Id, at 260. Similarly, in Flint v. Hart, 82 Wn, App. 209, 211, 917 P.2d
590 (1996), a law firm had failed to retain a security interest in the general
intangibles of the business Mr, Flint was selling. Therefore, Mr, Flint
entered into a settlement agreement with the buyer. The court refused to
dismiss Mr, Flint’s malpractice claim under the independent business rule
holding that whether he had reasonably mitigated his loss was a jury
question, Id. at 219-20. The Court of Appeals’ decision does not conflict
with Flint because in Flint there was evidence that (1) the defendant
lawyer’s negligence had proximately caused Mr. Flint injury; (2) Mr, Flint
avoided a greater injury by the settlement; and (3) Mr, Cochran did not
move for summary judgment based on mitigation.

E. The Court of Appeals’ decision does not conflict with
Daugert v. Pappas.

Mr, Joudeh cites cases describing in general terms the fact-findet’s
role in establishing proximate cause. This principle does not diminish the

non-moving plaintiff’s burden to produce competent evidence as to any
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essential element (including proximate cause) where the moving defendant
has shown the lack of evidence to support plaintiff’s claim. Young, 112
Wn.2d at 225. Moreover, the cases Mr. Joudeh cites do not help him. In
Bishop v, Jefferson Title Co., Inc., 107 Wn, App. 833, 840-48, 28 P.3d 802
(2001), both parties had alleged sufficient facts for causation to be
determined by a jury; summary judgment was reversed as to whether
Jefferson Title had breached the standard of care, Hetzel v. Parks, 93 Wn.
App. 929,932, 971 P.2d 115 (1999) involved a CR 12 (b) (6) motion, not
a motion for summary judgment, and therefore the action could be
dismissed only if the plaintiff could prove no set of facts which would
entitle him to relief; the allegations in the complaint were assumed to be
true. Thus, the court did not consider whether there was sufficient
evidence of causation under the summary judgment standard. In Daugert,
104 Wn.2d at 257, this Court stated: “[W]hen the facts are undisputed and
inferences therefrom are plain and incapable of reasonable doubt or
difference of opinion that this court has held it becomes a question of law
for the court.” In Clark Cty. Fire Dist. No. 5 v. Bullivant Houser Bailey
P.C., 180 Wn. App. 689, 707, 324 P.3d 743 rev. denied 181 Wn.2d 1008,
335 P.3d 941 (2014), the court reversed summary judgment dismissal of a
legal-malpractice claim because the plaintiff had demonstrated an issue of
fact on the standard of care. The court noted that proximate cause might
be difficult to prove but declined to address the issue on appeal because
Matson had not moved for summary judgment generally on negligence or
specifically challenged the existence of proximate cause, Brust v. Newton,
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70 Wn. App. 286,287, 852 P.2d 1092 (1993) also did not involve the level
of proof required on summary judgment but answered a different question.
The court held that on the trial of a legal malpractice action, the issue of
what a reasonable judge would have awarded in an underlying dissolution
is for the jury, not the court. Id. Proximate cause is frequently decided on
summary judgment in legal malpractice actions, See, e.g., Estep v.
Hamilton, 148 Wn. App. 246, 256-57, 201 P.3d 331 (2008) rev. denied
166 Wn2d 1027 (2009) (where legal-malpractice plaintiff “merely
speculates [on] the outcome .., had she elected to litigate rather than agree
..., She fails the ‘but for’ test”); Powell v. ACA, 146 Wn. App. 242, 249,
191 P.3d 896 (2008); Smith v. Preston Gates Ellis, LLP, 135 Wn. App.
859, 864-70, 147 P.3d 600 (2006); Griswold, 107 Wn, App. at 760-63;
Nielson, 100 Wn. App. at 594; Daugert, 104 Wn.2d at 260; Sherry v
Diercks, 29 Wn, App. 433, 628 P.2d 1336 (1981).
VII. CONCLUSION
The Court of Appeals’ unpublished decision is consistent with
appellate authority, The Court should deny Mr. Joudeh’s petition because
it does not meet any of the criteria for review under RAP 13 4,
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I. INTRODUCTION

Defendants-respondents, Pfau Cochran Vertetls Amala, PLLC,
d/b/a Pfau Cochran Vertetis Kosnoff, PLLC, Darrell L. Cochran, and Jane
Doe Cochran (collectively Mr. Cocliran), ask that this court affirm the
superior court’s entry of summary judgment of dismissal in their favor,

In this action, plaintiff-appellant Haitham Joudeh alleges legal
malpractice and related claims, He alleges that Mr, Cochran mishandled
his underlying personal-injury action and then damaged Mr, Joudeh by
wrongfully withdrawing from representing Mr. Joudeh in that action, The

superior court in this action correctly dismissed his claims on summary

judgment because as a matter of law, Mr. Joudeh presented no proof of

proximate cause under any legal theory, In the words of settled
Washington law, he must prove that he “would have fared better but for”
the attorney’s alleged ervors, See, e.g., Daugert v, Pappas, 104 Wn.2d
254, 257, 704 P.2d 600 (1985). Mr. Joudeh utterly failed to meet his
burden of proving proximate cause, in part because after Mr, Cochran
withdrew from the underlying action, Mr. Joudeh failed to raise any
oompétent opposition to the summary judgment mdtions of the defendants
in that action, As the supetior court rightly observed:
I find in this case that the plaintiff’s actions in the
underlying matter were insufficient mitigation, He failed to

respond, That’s what separates this case from many of the
other cases cited is that it’s not just a request of he should
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have appealed, or he should have filed a motion for
reconsideration or a CR 60 motion, but an absolute failure
to respond at all, which then puts any reviewing court in a
position of having to look at the previous success of the
defense of the summary judgment by My, Cochran on
behalf of Mr, Joudeh as well as the inability to necessarily
review the erroneous ruling of the trial court because the
trial court wasn’t given that opportunity, There was no —
There was no defense. There was no objection. And even
after that nothing subsequently happened. Yes, while
contacting 500 attorneys is an action, it's not — It is not
sufficient to then decide that you’re simply not going to
participate in the proceedings. The idea that you can
separate yourself out, or in looking at the case involving
Blume’ that talks specifically about accepting settlements
or negotiating causes or agreeing to dismissal is not what
happened here, What happened here is essentially a fallure
to show up, And Mr. Joudeh as a pro se litigant is held to
the sate standard as counsel.

RP 18, This same “fallure to show up” likewise defeated Mr, Joudeh’s
claims for breach of contract, violation of the Cdnsume'r Protection Act
(CPA), and breach of fiduciary duty, and the superior court properly
dismissed those claims as well,
II, ASSIGNMENTS OF ERROR
Assignments of Error
Mz, Cochran assigns no error to the superior court’s decision,
Issues Pertaining to Assignments of Error
Mr, Joudeh presents an over-the-top attempt to posit 16 separate

issues on appeal stemming from this one summary judgment motion, To

U Clty of Seatile v. Blume, 134 Wn.2d 243, 947 P,2d 233 (1977), which Mz, Joudeh oited
In opposition to Mr, Cochran’s summary judgment motlon. CP 5§19, RP 11,
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the contrary, this case presents a single issue on appeal, which Mr,

Cochran believes is more correctly stated ag follows,

Whether this court should affirm summary judgment of digmissal

of Mr. Joudeh’s claims of legal malpractice, breach of fiduciary duty,

breach of contract, and violation of the CPA, where:

1.
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ll\/IrA Cochran withdrew as counsel for My Joudeh six months
before the court in the underlying personal-injury action
considered defendants” motions for summary judgment;

As a matter of law, while representing himself as plaintiff in the
underlying action, Mr. Joudeh was held to the standard of a
reasonably prudent attorney;

When defendants in the underlying action moved for summarty
judgment, Mr, Joudeh obtained an extension of his deadline for
responding to the summary judgment motions;

Coungel did appear for Mr, Joudeh to respond to the motions;
Despite obtaining that extension, and despite having 60 total days
to respond to the summary judgment motions, M. Joudeh failed to
respond in writing to those motions;

Even after Mr, Joudeh seoured counsel who “specially” appeared
for him for the limited purpose of responding to the summary

judgment motions, that attorney failed to respond in wilting to the



10,

summery judgment motions;
Mr, Joudeh failed to appeal the entry of summary judgment against
him in the underlying action;
In such circumstances, Washington courts hold as a matter of law
that there is no proximate causation of dameges resulting from
alleged legal malpractice;
As to breach of fiduciary duty, Mz, Joudeh offered no proof of
causation or any fees he claims Mr, Cochran must disgorge;
As to breach of contract, Mr, Joudeh offered no proof of causation;
and
As to his CPA claim, Mr. Joudeh offered no proof of (a) a
deceptive act or practice; (b) that Mr, Cochran’s alleged conduct
impacted the public interest; (¢) that Mr, Joudeh suffered a loss in
his business or property; or (d) proximate cause.

IIT, STATEMENT OF THE CASE

A, My, Joudeh alleged several causes of action againgt M.
Cochiran that required proof of proximate cause,

On November 7, 2013, Mr, Joudeh sued Mr, Cochran, alleging that

he settled the underlying claims in a negligent manner, failed to fully

inform plaintiff of the purported effects of settlement, and failed to act

consistently with plaintiff’s wishes, and thus damaged his claims against

non-settling defendants, CP 1, 13-15, Mr, Joudeh alleged causes of action
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for (1) legal malpractice, (2) breach of fiduciary duty, and (3) breach of
contract, Jd. On August 8, 2014, Mr, Joudeh amended his complaint to
add a fourth claim for violation ofthe CPA. CP 466, 481-86,

B, In the underlying action, My. Joudeh consented to
settlements with two of the defendants but later
disagreed with Mr, Cochran over the strategy for
resolving the remaining claims,

In the underlying personal-injury action, Mr. Joudeh alleged claims
against four groups of defendants: Joshua Strickland and Strickland
Recovery, LLC (“Strickland™); Matthew Mayo and Trisha Matthews
(“Mayo and Matthews™); Auto Trackers & Recovery Inc. (“Auto
Trackers™); and Spokane Firefighters Credit Union (“SFCU”), CP 197,

After extensive litigation, Mr, Joudeh settled his claims against
defendant Strickland for $250,000 and later settled his claims against
Mayo and Matthews for $100,000, CP 215-16, It is undisputed that Mr.
Joudeh specifically consented to those settlements, CP 219-224.
However, he contends Mr, Coclhran failed to inform him adequately of the
legal effect of settling with Strickland and Mayo and Matthews and 'thlat,
as a resull, his claims againgt Auto Trackers and SFCU were later lost, CP
1, 13-15. In fact, Mr, Cochran did explain the ramifications of all aspects
of settlement, CP 237-241, 244-48, And in fact, the settlements did not
have the adverse consequences that Mr, Joudeh now alleges, CP 236-37,

242-43,
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After the initial settlements, Auto Tradkers and SFCU both
continued to make large settlement offers, CP 254, 257, Mz, Joudeh
refused o consider these offers, even though Mr, Cochran had frequently
advised him that his chances of succeeding at trial were slim and that trial
made no economic sense, CP 233, 249-51, Mz, Joudeh and Mr, Cochran
thus developed an irreconcilable conflict about the strategy of pursuing the
claims against the remaining defendants, Auto Trackers and SFCU, CP
249-51, 259-63, As a result, Mr. Cochran obtained a trial continuance for
Mr, Joudeh and then withdrew as his counsel, CP 265~75,

C, After Mr, Cochran withdrew in the underlying action,

My, Joudeh allowed six months to pass without
retaining new counsel or otherwise prosecuting his case,

Several months after Mr, Cochiran withdrew from representation,
Auto Trackers and SFCU filed a serles of summary judgment motions,
CP 292, 301, 277, At the first scheduled hearing, Mr, J oudeh personally
appeared and obtained an extension to respond to those motions. CP 312-
14, Despite the extension that was granted, Mr. Joudeh never filed an
opposition to those summary judgment motions, CP 316-18, 322-26,
Instead, he belatedly retained an attorney to éppear at the re-noted
summary judgment hearing and simply asked for another extenston. Id.;
CP 320, Nelther the attorney nor Mr Joudeh ever presented any

substantive opposition to the defendants’ motions, CP'316-18, 322-26,
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Accordingly, the court dismissed the remaining claims, Id.; CP 327-32.
Mr, JToudeh also failed to pursue his counterclaims that he concurrently
alleged against SFCU in a related lawsult, and that eventually were
dismissed for failure to prosecute, CP 334-36, Mr, Joudeh never appealed

the adverse rulings, Id.j CP 338-48,

The following chronology of events in the underlying action shows
that Mr, Cochran’s withdrawal as Mz, Joudel’s counsel did not prejudice
Mz, Joudeh’s claims against Auto Trackers or SFCU, Six months passed
between Mr. Cochran’s withdrawal and the deadline for responding to
defendants’ summary judgment motions, As the superlor court aptly
noted, “[wlhat happened here is essentially a failure to show up. And Mr,
Joudeh as a pro se litigant is held to the same standard as counsel.”

Date Event
April 21, 2012 $250,000 settlement between Mr. Joudeh and

Strickland defendants, CP 216.

August 17, 2012 $100,000 settlement offer from Mayo and
Matthews, CP 215, 223-24,

August 20, 2012 $100,000 settlement between Mr, Joudeh and Mayo
and Matthews, CP 215,

September 28, 2012 $50,000 setflement offer from defendant Auto
: Trackers, CP 257,

October 15,2012 Mz, Cochran notifies Mr, Joudeh that he intends to
withdraw, CP 263,

October 17,2012 $75,000 settlement offer reiterated by defendant
SECU, Cp 253.54,

October 18, 2012 I\/([)‘r5 %gohran files Notice of Intent to Withdraw, CP
205-08,
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Date

October 18,2012
October 25, 2012
November 6, 2012
February 15,2013
February 15,2013

Mareh 15,2013

April 15,2013

April 17,2013

April 26, 2013

May 17,2013

June 15,2013

Tvent

Mr, Cochran moves to continue the November 1, -
2012 tidal date to a date in 2013, CP 272,

Defendants Mayo and Matthews move to compel
completion of settlement documents,

Pursuant to coutt order, Mr, Joudeh executes release
in favor of Mayo and Matthews.

Defendant Auto Trackers moves for summary
judgment as to vicarious liability, CP 292-300.

Defendant SFCU moves for summary judgment.
CP 301-10.

Hearing date for defendants Auto Trackers and
SFCU’s motions for summary judgment; court
contlnnes motions to April 26, 2013, CP 312-314,

Deadline for responding to defendants’ summary
judgment motions passes without any response from
Mz, Joudeh.

Attorney Steve Bobman files a “Limited Notice of
Appearance Solely for the Purpose of Opposing
Summary Judgment Motions.” CP 320, No
opposition i¢ filed.

Coutt hears oral argument on summary judgment
motions, Attorney Bobman moves for continuance
of motion. Court denies continuance and grants
unopposed summary judgment, CP 316-18, 322-26,

Defendant Auto Trackers moves for summary
judgment as to all remaining claims, CP 277-91,

Hearing date for defendant Auto Trackers’ motion
for summary judgment as to all remaining olaims,
Mz, Joudeh fails to oppose it or to appear, and court
grants the motion, CP 327-32,

D, During the underlying action, Mr. Cochran asked but
did not require Mr., Joudeh to deposit costs to help
defray mounting expenses, which the fee agreemeont
allowed, ,

At the outset of the representation, Mz, Joudeh and Mr, Cochran

entered into a written fee agreement, That fee agreement provides, in part:
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Client agrees to reimburse Attorneys ... for all Costs
incurred by the same in pursuit of this matter. At their sole
discretion, Attorneys will advance payment of Costs.. ..
Afttorneys may require Client to pay for all such
advanced Costs before additional Costs are incurred by

Attorneys.

Client understands and agrees that the Fees and Costs
contained and addressed hereln are not set by law but by
this agreement, which has been fully and voluntarily
negotiated between Attorneys and Client, By signing this
agreement, Client acknowledges that Client understands
Client may hayve this agreement reviewed by an
independent attorney prior to signing it. Client further
understands that Client may have any Fees, Costs, other
payments, or any other details arising from this agreement
reviewed by a court of law, including a review to ensure
that the Fees and Costs are reasonable,
CP 375-76 (emphasis added). Mr, Joudeh signed the fee agreement, CP
379, Thus the apreement gave Mr, Cochran the clear right, in his
discretion, to ask Mr, Joudeh at any time to pay costs Mr, Cochran had

advanced,

Mr. Cochran advanced the costs of litigating the undetlying action,
CP 233-35, During the second year of the long and contentious litigation,
Mz, Cochran requested that Mr. Joudeh deposit $10,000 in costs for
ongoing litigation expenses, Id, Mr, Cochran made that request, as the
fee agreement plainly allowed, after Mz, Joudeh, in Mr. Cochran’s

opinion, had unreasonably withheld settlement authority in the face of

obvious risks oflosing, Zd,
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Mz, Joudeh rejected Mr, Cochran’s settlement recommendation at
that time, CP 533, Settlement occurred only much later, CP 215-16.
Despite asking Mr, Joudeh to pay, Mr. Cochran actually continued
advancing costs, did not make Mz, Joudeh pay any part of costs previously
incurred, and continued to litigate the underlying action anyway. Mr,
Joudeh never advanced any costs in the litigation whatsoever. Contrary to
My, Joudeh’s arguments, there is no testimony or other evidence that Mr.
Cochran’s request for costs caused or “coerced” him into accepting a
settlement offer. His own declaration establishes the opposite, CP 533 (“I
would have rejected Mr, Cochran’s settlement recommendations despite
his demands that I pay future litigation expenses’™).

E, Mr, Joudeh never alleged, or presented any proof, that
My, Cochran ever received a fee to be disgorged,

Mr. Joudeh raised a fact dispute as to whether Mr, Cochran had
violated his fiduclary duties, Mr, Joudeh argues that Mr, Cochran
therefore must disgorge all fees My, Joudeh paid him, As a legal issue,
that argument is contrary (o a long line of Wa‘shing’ton ¢ases, Seé § V.E.,
infra, More fundamentally, as a factual issue, Mr, Joudeh’s argument fails
because this record contains zero proof, or even allegation, of any fee to
Mz, Cocliran that would be subject to such disgorgement.

Mz, Joudeh’s original Complaint did allege that disgorgement of

fees was a proper remedy, CP 15, but never specifically alleged that Mr.
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Cochran had actually received any such fee, Id. Likewise, Mr, Joudeh’s
Amended Complaint did allege that disgorgement of fees was a proper
remedy, CP 484, but never gpecifically alleged that Mr, Cochran had
actually recetved any such fee, Id

Mz, Joudeh answered an interrogatory in this action that asked him
to itemize “each and every element of damages you claim as a result of the
events alleged in your complaint.” Mr, Joudeh listed a wide range of
items, including “hundreds of hours trying to find an attorney to take the
case to replace Mr. Cochran,” CP 427; “at least $250,000” that he alleges
he would have recovered from the defendants in the underlying action that
won summary judgment; and as much as $577,500 in special medical
damages and generai damages. CP 428, However, nowhere does M,
Joudeh allege that he paid any fee to Mr, Cochran or that he is entitled to
reimbursement of any such fee, See CP 427-28,

In opposition to Mz, Cochran’s summary judgment motion in this
action, Mr, Joudeh offered a seven-page declaration. CP 529-34, That
declaration was highly critical of Mr, Cochran, yet it contains no mention
of any fee that he ever actually paid Mr. Cochran. Jd. Mr, Joudeh also
offered the declaration of standard-of~care expert Phil Cutler, CP 536-83.
That lengthy declaration is silent as to what if any fee Mr Cochran

received in representing Mr, Joudeh, The remainder of the record on
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appeal is likewise silent as to whether Mr, Joudeh paid Mr, Cochran any

fee, and if so, in what amount,
I, Mr. Cochran moved for summary judgment in this

action on geveral grounds, including that Mr, Joudeh
could not prove proximate cause as to any of his claims,

After Mr. Joudeh sued Mr, Cochran and the parties engaged in
discovery, Mr. Cochran moved for summary judgment on several grounds.
CP 82-104, Mz Joudeh’s appeal brief repeatedly mischaracterizes the
grounds for that motion. The record, however, cleatrly shows that M.
Cochran argued that: (1) Mr, Joudeh had falled to identify or disclose the
opinions of a standard~of-care expert to support his legal malpractice and
fiduciary duty claims, CP 82, 90-92; (2) M1, Joudeh could not prove the
proximate cause element of any of his claims, CP 82-83, 92-95, 98-99,
100, 103-04; (3) Mr. Joudeh’s breach-of-contract claim additionally failed
because My, Cochran obtained his informed consent to settle, CP 98-99;
and (4) Mr, Joudeh’s CPA claim failed on all five elements, CP 99-104,

In the superior court and to this court, Mr, Joudeh goes to great
lengths to deride Mr, Cochran’s argument regarding the absence of expert
testimony to show a breach of the standard of cate. See App. Br. at 17
(calling this argument ;"frivolous”) and 18 (claiming that Mr., Cochran’s
argument was a “mistaken assertion” that he “conceded [was] error™).

This argumentative thetoric by Mr. Joudeh is utterly false, At the time
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Mr, Cochran moved for summary judgment, Mr. Joudeh had failed to
produce any expert testimony whatsoever to suppott his legal-malpractice
or breach-of-fiduciary duty claims, despite numerous demands by M.
Cochran to provide such necessary testimony, CP 83-86. It was only after
Mr, Cochran filed his motion that Mr, Joudeh obtained expert testimony,
several months behind schedule, CP 924, Thus, the argument was neither
frivolous nor error, In his Reply, Mz, Cochran frankly acknowledged that
Mr., Joudeh’s newly produced evidence “creates an issue of fact whether
Mz, Cochran violated the standard of care or fiduciary duties to plaintiff.”
Id, In other words, fact disputes existed, but only on the breach element
of the legal-malpractice and fiduciary-duty claims, Mr. Cochran did not
withdraw any other argument in support of his surmmary judgment motion,

More importantly for purposes of appeal, Mr, Cochran argued that
Mr, Joudeh lacked proof of pleiﬂ'mt@ cause for each of his claims. Mr,
Cochran expressly argued that claims of legal malpractice and breach of
fiduciary duty bothrequired proof of proximate cause, CP 91, and that Mr,
Joudeh lacked proof of proximate cause as to either claim:

Here, to survive summary judgment, plaintiff first must

show that his underlylng action was lost or compromised

by Mr, Cochran’s alleged breach of duty, Plaintiff then

must show that he would have fared better in the absence of

Mz, Cochran’s alleged breach —~ that is, that he would have

prevailed and obtained a better recovery, Plaintiff cannot

make the requisite showing because, as a matter of law, the
loss of his claims against SFCU and Auto Trackers was not
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caused by Mr, Cochran’s conduet but, rather, by plaintiff’s
own failure to oppose those defendants’ summary judgment
motions,

CP 93. The Superior court ¢learly understood this argument to apply both
to the legal-malpractice and breach-of-fiduciary-duty claims, CP 948,
The record refutes Mr. Joudeh’s contentions to the contrary,

Mz, Joudeh also wrongly states that Mr, Cochran did not “a'ssert
that Mr, Joudeh could never have recovered a greater amount of damages
beyond the settlements negotiated by Mr, Cochran,” A15p. Br, at 19, M,
Cochran made that argument in his opening motion, in his reply, and at
oral argument;

Plaintiff ... cannot show how settlement constituted a loss,

In fact, the settlements totaling $350,000 were a great

windfall to plaintiff. He cannot show that he would have

obtained more,
CP 104, See also CP 927 (“Plaintiff offers zero expert testimony, other
proof, or authority ... that plaintiff would have achieved a better outcome
had Mr., Cochran acted differently™); CP 955, 965 (arguing that Mr.
J()Llldeh had the burden to, but did not, show that he “ever could have
received a dime more than the $350,000 that he did recelve in
settlement”).

In response to Mr, Cochran’s summary judgment motion, Mr.
Joudeh failed to offer any evidence on the issue of proximate cause,

Tnstead, he offered evidence on the issues of breach of duty and
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“mitigation.” Neither his own declaration, nor that of his expert, nor any
documentary evidence he submitted on summary judgment, shows that
Mz, Cochran’s conduct caused Mt. Joudeh’s claims to be lost or that Mr,
Joudeh could have obtained a better result in the absence of the
settlements, CP 529-34, 536-83. The material facts regarding proximate
cause are undisputed: Mt Joudeh's claims against Auto Trackers and
SFCU were still viable at the time of M1, Cochran’s withdraw, yet in the
underlying action, Mr, Joudeh did not oppose defendants’ motions for
summary judgment ot otherwise attempt to prosecute his case.
IV. SUMMARY OF ARGUMENT

The Superior court propetly granted summary judgment of
dismissal because Mr. Joudeh failed to offer the requisite proof of
proximate cause on any cause of action alleged in his complaint, M,
Joudeh did not present any evidence showing that his underlying action
was lost or compromised by Mr, Cochran’s conduct or that he would have
fared better in the absence of Mr. Cochran’s alleged breach, This is fatal
to his claims,

Rather than point to any evidence in the record establishing
proximate cause, Mt Joudeh mischaracterizes My, Cochran’s arguments
to the superior court, belabors and misconstrues the “showing” that Mr,

Cochran must make to prevall o summary judgment, and misinterprets
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the bases for the trial court’s ruling, A defendant moving for summumeary
judgment need show only the absence of an issue of material fact to shift
the burden to the nonmoving party, Young v, Key Pharmaceuticals, Inc.,
112 Wn,2d 216, 225, 770 P.2d, 182 (1989), This initial “showing” is met
by simply “pointing out to the ... court ... that there is an absence of
evidence to support the nonmoving party’s case,” [d, at 225, n.1, Mr,
Cochran “pointed out” to the superior court that Mr, Joudeh lacked
competent evidence of proximate oausé as to each of his claims, CP 82-
83, 92-95, 98-99, 100, 103-04, It was therefore Mr, Joudeh’s burden to
put forth competent evidence of proximate cause, Ag the trial court
coneluded, he failed to do so. Mr, Joudeh’s brief nevertheless mentions
“showing” or a variant thereof some 22 times and twists the meaning of
that term, He misuses that term to mean, incorrectly, the legal ground on
which a party moves for summary juclgment“ancl to imply, also incorrectly,
that Mr, Cochran won summary judgment on grounds that he did not
argue to the court at the outset of his motion, Mr, Cochran plainly moved
for summary judgment on several grounds, including specifically that Mr,
Joudeh “failed to challenge or appeal the adverse ruling in the underlying
personal-injury action, As a matter of law, that fallure defeats plaintiff’s
proof of proximate cause here,” CP 82-83. That is why the superior court

granted Mr. Cochran’s motion, RP 18.
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Mz, Cochran argued that Mr, Joudeh lacked proof of proximate
cause not only as to his legal-malpractice claim, but also as to his other
claims for breach of fiduciary duty, breach of contract, and violation of the
Consumer Protection Act (CPA)., CP 82-83, 92~95, 98-99, 100, 103-04,
He advanced arguments from the very beginning, in his summary
judgment motion. Thus, Mr, Joudel's contention that Mr. Cochran
impermissibly “expanded” his initial argument is false.

As Mr. Cochran argued below, Mr., Joudeh “offers zero expert
testtmony, other proof, or authority that Mr, Cochran caused plaintiff to
lose his claims or that plaintiff would have achieved a better outcome had
Mz, Cochran acted differently. The only proof before this court shows that
plaintiff proximately caused the loss of his claims,” CP 927, This
necessarily defeats Mr, Joudel’s claims for legal malpractice, breach of
fiduciary duty, breach of contract, and violation of the CPA.

Mr, Joudeh insists that he was not required to prove proximate
cause as an element of his breach-of-fiduciary duty claim. However,
ample case law ~— including recent opinions by this court - demonstrates
that the elements of a claim for breach of fiduciary duty mirror those of a
legal malpractice claim. See, e.g., Micro Enhancement Int’l, Inc. v,
Coopers & Lybrand, LLP, 110 Wn. App. 412, 43334, 40 P.3d 1206

(2002); Taylor v. Bell, _ Wn, App. __, 340 P.3d 951, 959-60 (Div. 1
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2014) (proximate cause is “an essential element of [plaintiff®s] claims for
malpractice and breach of fiduclary duty™). It is beyond dispute that
proximate cause is an element of a breach-of-fiduciary duty claim,
Because Mr. Joudeh put forward no argument or evidence on proximate
caunse for his breach of fiduciary duty claim - but simply argued in a
single sentence that no such evidence was required — his claim for breach
of fiduciary duty was properly dismissed. CP 527,

The record on summary judgment is clear: My Joudeh entirely
failed to meet his burden of proof of proximate cause, This failure is fatal
1o each of his claims, The superior court properly disimissed the action,

V. ARGUMENT

A, The standard of review is de novo.

This court reviews an order granting summary judgment de novo,
performing the same inquiry as the trial coutt. Sheikh v, Choe, 156 Wn.2d
441, 447, 128 P.3d 574 (2006); Smith v. Safeco Ins., Co., 150 Wn,2d 478,
483, 78 P.3d 1274 (2003)., The court may affirm a judgment on any
ground established by the pleadings and supported by the evidence. Green
w AL.C (Am. Pharmaceutical Co,), 136 Wn.2d 87, 94, 960 P.2d 912
(1998); Stieneke v. Russi, 145 Wi, App. 544, 559-60, 190 P.3d 60 (2008),
“IAln appellate court can sustain the wial court’s judgment upon any
theoty established by the pleadings and suppotted by the proof, even if the

trial court did not consider it.” LalMon v, Butler, 112 Wn,2d 193, 200-01,
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770 P.2d 1027 (1989), cert. denied, 493 U.S, 814, 110 S, Ct. 61, 107 L.
Bd. 2d 29 (1989); see also Northwest Collectors, Inc. v. Enders, 74 Wn.2d
585, 595, 446 P.2d 200 (1968) (“[t]he trial court cﬁn be sustained on any
ground within the proof”); Kirkpatrick v. Dept. of Labor & Indust,, 48
Wn2d 51, 53, 290 P.2d 979 (1955) (“[wlhere a judgment or order is
correct, it will not be reversed because the court gave a wrong or
insufficient reason for its rendition”).
Here, the record supports the trlal court’s ruling that Mr. Joudelh
failed to prove the proximate cause element of each of his claims,
B. My. Cochran showed the absence of genuine issues of
material fact on snmmary judgment, shifting the

burden to Mrx, Joudeh to present competent evidence to
support the elements of his claims, which he failed to do,

The purpose of summary judgment is to avoid useless trials on
issues that cannot be factually supported, or, if factually supported, could
not, as a matter of law, lead to an outcome favorable to the non-moving
party, Burrls v, General Ins. Co, of America, 16 Wn. App, 73, 75, 553
P2d 125 (1976), 1If the moving party shows the absence of a geauine
issue of material fact, the non-moving party must set forth facts showing
that a genuine issue exists for trial, Young, 112 Wn,2d at 225,

A moving defendant bears the initial burden of showing that either
(1) the plaintiff lacks competent evidence to support an essential element

of his case or (2) there is no genuine issue of material fact. Fisher v, Aldi
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Tire, Inc,, 78 Wi, App. 902, 906, 902 P.2d 166 (1995); Guile v. Ballard
Community Hosp.,, 70 Wn. App. 18, 21-22, 851 P.2d 689 (1993). A
defendant may support its motion for summary judgment by “merely
challenging the sufficiency of the plaintiff’s evidence as to any material
issue.” Las v. Yellow Front Stores, 66 Wn, App. 196, 198, 839 P.2d 744
(1992). If the defendant meets this inittal burden, “then the inquiry shifts
to the party with the burden of proof at trial, the plaintiff, If, at this point,
the plaintiff ‘fails to make a showing sufficient to establish the existence
of an element essential to that party’s case, and on which that party will
bear the burden of proof at trial,” then the trial court should grant the
motion.” Young, 112 Wn.2d at 225 (quoting Celotex Corp. v. Catrett, 477
U.S. 317, 322, 106 S, Ct. 2548, 91 L. Ed. 2d 265 (1986)). In Celotex, the
United States Supreme Court explained:

In such a situation, there can be no genuine issue as to any

material fact, since a complete failure of proof concerning

an essential element of a non-moving party's case
necessarily renders all other facts immaterial,

Celotex, 477 U.8. at 322-23.

The plaintiff may not rely on the bare allegations in her pleadings
to defeat summaty judgment, but must set forth specific, admissible facts
showing fhat there is a genuine issue for tial, Las, 66 Wi, App. at 198;
Baldwin v, Sisters of Providence, Inc., 112 Wn.2d 127, 132, 769 P.2d 298

(1989); Grimwood v, University of Puget Sound, Inc., 110 Wn.2d 355,
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359, 753 P.2d 517 (1988), A summary judgment cannot be defeated with
speculation, conjecture, or mere possibility, Chamberlain v. Dep’t of
Transp., 79 Wi App. 212, 215-16, 901 P.2d 344 (1995); Curran v. City of
Marysville, 53 Wn. App. 358,367, 766 P.2d. 1141 (1989).

On appeal, Mr, Joudeh repeatedly misconstrues these suromary
judgment standards to raise the false implications that Mr. Cochran had
~ the burden of disproving the elements of Mr. Joudeh’s claims and that Mr,
Cochran won sunumary judgment on grounds that his motion did not raise
the onset, Both implications are false. Mr, Joudeh obfuscates the 1ega1
standards and the arguments to the superior court only because he enﬁrely
failed to prove proximate cause or to meet his burden to present competent
evidence to defeat summary judgment,

Before the superior court, Mr, Cochran challenged the sufficiency
of Mr. Joudeh’s evidence of proximate cause — an element essential to
his case — on all claims: legal malpractice, breach of fiduciary duty,
breach of contract, and violation of the CPA. CP 82-83, 92-95, 98-99,
100, 103-104, Thus, it was Mr, Joudeh’s burden to present specific,
admissible facts showing proximate cause. Mt Joudeh submitted no
evidence that Mr, Cocliran lost or compromised Mr, Joudeh’s clalms ot
that he could have obtained a better outcome in the underlying action

Indeed, the only evidence on the issue of proximate cause showed that,
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when Mr, Cochran withdrew from representation, Mr, Joudeh's claims
were still viable, and that mouths later Mz, Joudeh simaply allowed his
claims to be dismissed by failing to oppose the remaining defendants
sumumary judgment motions, These undisputed facts — and the absence
of material facts supporting proximate cause — entitled Mz, Cochran to
summary judgment of digmissal.

C. The superior court correctly dismissed Mr, Joudeh’s
legal-malpractice claim on summary judgment because
he did not and could not prove Mr. Cochran’s conduct
proximately caused his claimed damages.

Proximate cause in a legal malpractice case is determined by the
“but for” test. Griswold v. Kilpatrick, 107 Wu. App, 757, 760, 27 P.3d
246 (2001), The plaintiff-client bears the burden of demonstrating that,
“but for” the attorney’s negligence, the client would have obtained a better
result, ungart, 104 Wn.2d at 263. This necessarily involves two steps.
The first question is whether the lawyer's alleged conduct caused the
client’s underlying action to belost or compromised. Shepard Amblulcmce,
Inc. v. Helsell, Fetterman, Martin, Todd & Hokanson, 95 W, App. 231,
235-36, 974 P.2d 1275 (1999), The second question is whether the olient
would have fared better but for the lawyer’s alleged mishandling of the
undetlying cause of action, Id  Expert testimony may be required to

prove proximate cause in a legal-malpractice action, Geer v. Tonnen, 137

Wn. App. 838, 155 P.3d 163 (2009).
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Therefore, Washington law required Mr. Joudeh to show (1) that
Mr, Cochran’s conduct lost or compromised Mr. Joudeh’s claims; and (2)
that Mz, Joudeh would have fared better but for Mr, Cochran’s alleged
malpractice — that is, that he would have prevailed and obtained a better
recovery, Mz, Joudeh failed to show either, As a matter of law, the loss of
his claims against SFCU and Aﬁto Trackers resulted not from M,
Cochran’s conduet, but from Mr, Joudeh’s own failure to oppose those
defendants’ summary judgment motions,

Mz, Joudeh resorts to platitudes about the sanctity of the jury and
cites inapposite cases outside the realm of legal malpractice to suggest that
the superior court cannot decide proximate cause on summary judgment.
Tﬁese arguments are unavailing, As this court has observed, the unique
characteristics of a legal-malpractice action may make the issue of
proximate cause in those cases more sullable to summary adjudication.
Brust v. Newton, 70 Wn. App. 286, 290, 852 P.2d 1092 (1993), rev. den.,
123 Wn.2d 1010, 869 P.2d 1085 (1994); see also Nielson, 100 Wn, App.
at 594, Indeed, proximate cause is frequently decided on summary
judgment in legal-malpractice actions, See, e.g., Esi"ep v. Hamilton, 148
Wn, App. 246, 256-57, 201 P.3d 331 (2008), review denled, 166 Wn.2d
1027 (2009) (where legal-malpractice plaintiff “merely speculates what

may have been the outcome of divoree litigation had she elected to litigate
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rather than agree to final papers ..., she fails the ‘but for’ test”); Powell v,
Associated Counsel for Accused, 146 Wn, App. 242, 249, 191 P.3d 896
(2008); Griswold, 107 Wn, App. at 760-63 (plaintiff’s speculative
evidence that she could have obtalned a better settlement in the absence of
attorney’s negligence was insufficient to establish proximate cause); Smith
v. Preston Gates Ellls, LLP, 135 Wn. App. 859, 864-70, 147 P.3d 600
(2006) (plainttff failed to establish “but for” element of legal malpractice);
Sherry v, Diercks, 29 Wi, App. 433, 628 P.2d 1336 (1981) (plaintiff failed
to establish proximate cause in legal malpractice action agalost attorney
who allowed default judgment to be taken against him, where plaintiff did
not show that, had the underlying action been defended, he would have
prevailed or achieved a better result); Nielson v, Eisenhower & Carlson,
100 Wn. App, 584, 594, 999 P.2d 42 (2000) (plaintiff failed to establish
that attorney’s incorrect advice, which led client to accept allegedly
unfavorable settlement, proximately caused loss where as a matter of law
the underlying court would not have rendered a more favorable judgment
if the claim had been further litigated); Daugert, 104 Wn.2d at 260, This
is especlally true where, as here, the dispositive facts are undisputed:
several months after Mr, Cochran withdrew, plaintiff failed to oppose the
temaining defendants’ summary judgment motions or to seek relief from

the court’s orders. The legal effect of those failures is a question of law
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that the superior court properly decided on summaryj udgment.

1. The claims against SFCU and Auto Trackers
were still viable at the time of My, Cochran’s
withdrawal,

Mr, Joudel's entire case is premised on the notlon that the
settlements with Strickland, Mayo, and Matthews destroyed the claims
against SFCU and Auto Trackers and that Mr, Cochran was therefore
negligent in failing to concurrently settle with all defendants (or pursue
some other strategy of settlement)., This is based on an assumption that
Strickland, Mayo, and Matthews were agents of the other defendants and
that the claims against SFCU and Auto Trackers did not depend solely on
vicarious lability claims, This assumption is incorrect. The claims
against SFCU and Auto Trackers were not rooted — at least exclusively
— in vicarious liability, See CP 197, Mr, Cochran pleaded a claim
against Auto Trackers for negligent biring, training, and supervision. 1,
Similarly, the clalms against SFCU were not based on a theory of
vicarious Mability, In fact, Mr, Cochran had already successfully survived
a summary judgment motion by SFCU by arguing, in part, that SFCU had
anon-delegable duties and was directly liable for breach of the peace. CP
381, 340, Mr. Coclhran also agserted a negligence claim against SFCU
alleging that it was liable for failure to properly investigate the persons it

hired, CP 197,
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Thus, the settlements with Strickland, Mayo, and Matthews did not
harm the remaining case againgt SFCU and Auto Trackers, (Indeed,
SECU and Auto Trackers continued to negotiate the settlement . of the
remaining claims even after those parties knew that the other defendants
had gettled, At the time Mr. Cochran withdrew, he had o'Btained
handsome settlement offers from both of those defendants. CP 253-4,
257.) Therefore, to the extent Mr, Joudeh’s claims agaihst SFCU and
Auto Trackers were logt, Mr. Cochran’s conduct did not cause that loss,
As a matter of law, M, Joudeh i‘ailed to prove proximate cause.

Mz, Joudeh argues that Mr, Cochran did not show that the court in
the undertlying action erred in granting the summary judgment motions
and would have decided the motions differently had Mr, Joudeh opposed
them, He is wrong for two reagons, First, Mr, Cochran did show that Mr,
Joudeh could have successfully opposed those motions, and this court can
cagily make that determination from the record, See CP 381, 340, 932
(“Plaintiff had the means and opportunity to oppose the motions, including
the materials from a prior successful proceeding %.pon which he could
rely”). Second, Mr. Joudeh again attempts improperly to shift the burden
of proof on sumimary judgment, Mr. Joudeh, not Mr, Cochran, had the
burden to prove causation. Laguna v, State Dep't of Transp,, 146 W,

App, 260, 266 1, 12, 192 P 3d 374 (2008) (defendant moving for summary
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judgment need show only that plaintiff lacks proof of an element of his
claim), Mt, Joudeh could have attempted to prove proximate cause by
“showing that his opposition to the motions in the underlying action would
have been futile as a matter of law. But Mr, Joudeh made no effort to
prove that, as he was required to do. He therefore entirely failed prove
that Mz, Cochran caused the loss of his claims,

2 My, Joudeh’s own failure to oppose Auto
Trackery’ and SFCU's summary judgment
motions caused the loss of his elaims.

In the underlying action, after Mr. Cochran withdrew from
representing him, Mr, Joudeh abandoned his remaining claims, He did
nothing to oppose Auto Trackers’ and SFCU’s motions for summary
judgment, Because Mr. Joudeh had clalms against each of those
defendants that did not depend on vicarious liability, he could have
defeated summary judgment if he had put forward an opposition, M,
Cochran 1s not legally responsible for Mr. Jéudeh’s loss, which resulted
from his own acts or omissions or those of his successor counsel, Nielson,
100 Wn. App. at 593 (“showing the plaintiff is the sole cause of his or her
injury is one of several ways to break the chain of causation”).

The circumstances here are analogous to those cases where a
plaintiff fails to appeal an erroneous judgment and instead sues his

attorney for malpractice, See Paradise Orchards General Partnership v.
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Fearing, 122 Wn, App. 507, 94 P.3d 372 (2004), review denied, 153
Wn2d 1027 2005), In Paradise Orchards, attorney Fearing drafted
documents for orchard seller Paradise, When the deal fell through,
Paradise sought specific performance, but the trial court ruled its contract
allowed no specific performance, Paradise failed to appeal that decision
and, instead, settled with the buyer on unfavorable terms, It then sued
Fearing for legal malpractice. The Court of Appeals in the malpractice
action held that the court in the underlying action had erred and that the
contract allowed specific performance; because Paradise gave up the
opportunity to challenge that etroneous ruling through appeal, it could not
prove causation in its malpractice olaim, Id. at 520, An aggtieved party
must challenge an erroneous ruling rather than sue counsel for that error,
Similarly, bere Mr. Joudeh failed to challenge the remaining
defendants’ summary judgment motions, allowed judgmentlto be taken
against him, and did not appeal the adverse ruling, He asser(s only that he
trled to retain a new lawyer and that those attempts were reasonable,
However, the reasonableness of Mr, Joudeh’s attempts to retain new
counsel are inlmmterial and cannot excuse his failure to oppose the
motions. The law does not distinguish between one who conduets his own
legal affalrs and one represented by counsel = “both are subject to the

same procedural and substantive laws,” In re Marriage of Olson, 69 Wn,
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App. 621, 626, 850 P.2d 527 (1993) (citation omitted), His damages, if
any, stem from his own failures and not from M, Cochran’s conduct, Mr,
Joudel's remedy was to oppose the motions and appeal any adverse
ruling, Because he failed to do either, as a matter of law he failed to prove
proximate cause, These failures are fatal to his malpractice claims.

3, My, Joudeh failed to offer any evidence that he

would have obtained a more favorable result in
the absence of My, Cochran’s alleged negligence.

Mz, Joudeh offers his own testimony that, had he known about the
alleged risks posed by settlements with defendant 'S'trickland and
defendants Mayo and Matthews, he would not have accepted the
settlements, CP 531-32. However, this testimony does not create an issue .
of fact on proximate cause because it fails to prove (1) that Mr, Coohrmfs
conduct defea‘ted his claims, as discussed above, or (2) that he would have
fared better had he rejected the $350,000 in settlement and pursued his
claims by another strategy. The record is totally silent as to whether Mr,
Joudel could have achieved a more favorable result. To the extent Mr,
Joudeh contends otherwise, it is mere speculation, rather than any actual
evidence to meet his burden of proof,

Several cases are illustrative. In Diercks, 29 Wn. App. at 437, the
plaintiff-client sued his former attorney for allowing a default judgment to

be taken againgt him, The tral court granted summary judgment to the
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attorney on the issue of proximate cause. The Court of Appeals affirmed,
holding that the plaintiff failed to establish that, had the case been
defended, he would have prevailed or achieved a bettet result In the action,
Here, too, Mz, Joudeh failed to show that, had he rejected the settlement
offers, he could have achieved a better result,

Similarly, in Nielson, 100 Wn. App. at 594, the plaintiff-clients
obtained a favorable judgment against a hospital at trial, but settled the
matter while it was on appeal for a portion of the total award to avoid the
risk of losing on a statute-of-limitations issue, In the later legal-
malpractice aotion, the plaintiffs sought (among other things) the
difference between the judgment and the settlement amount, claiming that
the attorney negligently advised them about the applicable limitations

period, The superior court dismissed the malpractice claim on summary

judgment, and the Cout of Appeals affirmed, reasoning that the plaintiffs

had failed to prove proximate ocause beocause, as a mattet of law, the
underlying court would have rendered the same judgment “with or
without” the attorney’s negligence. Id at 599,

In Estep, 148 Wn. App. 246, 256-57, a plaintiff-cliont in a
dissolution action sued her attorney for failing to preserve her beneficiary
interest in her ex~husband’s life insurance policy. The superior oourt

granted summary judgment to the attorney, and the Court of Appeals
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affirmed, concluding that plaintiff could not prove proximate cause
because she had elected to settle rather than 1itigé1te the issue and,
therefore, could only speculate as to whether she would have prevailed.
Id. at 256-57; see also Griswold, 107 Wn. App. at 760-63 (plaintiff’s
speculative evidence that she could have obtained a better settlement in
the absence of attorney’s negligence was insufficient to establish
proximate cause); Smith v. Preston Gates Ellis, 135 Wn. App. at 8§64-70
(plaintiff fatled to establish “but for” element of legal malptactice).

This case rcsclﬁbles all of the preceding cases. Mt. Joudeh settled
some of his claims in the underlying action based on allegedly incomplete
advice and then elected not to litigate the remainder of his claims and
failed to oppose summary judgment motions in any way, Instead, he
chose to sue his attorney, Yet he offers no expert testimony, other proof,
or authority that Mr, Cochran caused him to lose his claims or that he
would have achieved a better outcome had Mr, Cochran acted differently,
The only proof before this court shows 'that Mr. Joudeh proximately
caused the loss of his own clalms, Accordingly, the supetior court

properly granted summary judgment to Mz, Cochran,
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D. The superior court correctly dismisséd My, Joudeh’s
breach-of-fiduciary-duty claim on summary judgment
because he did not and could not prove that such
conduct by My, Cochran proximately caused hig
claimed damages,

Washington law requires that to establish liability for breach of

fiduciary duty, the plaintiff has the burden of proving

(1) existence of a duty owed, (2) breach of that duty, (3)

resulting injury, and (4) that the claimed breach

proximately caused the injury. '
Micro Enhancement, 110 Wn. App. at 433-34 (citing Miller v. U.S. Bank
of Wash., 72 Wn. App. 416, 426, 865 P.2d 536 (1994)), See also Taylor,
_Wn, App. at __, 340 P.3d at 951, 959-60 (proximate cause is “an
essential element of [plaintiff’s] claims for malpractice and breach of
fiduciary duty™); Senn v, Northwest Underwriters, Inc., 74 Wn., App, 408,
414, 875 P.2d 637 (1994) (citing Interlake Porsche -+ Audi, Inc. v.
Bucholz, 45 Wn. App. 502, 509, 728 P.2d 597 (1986), rev. denled 107
Wn.2d 1022 (1987)) (claims for breach of fiduciary duty against corporate
officer and director required proof of causation of haum); McCormick v,
Dunn & Black, P.S., 140 Wn, App. 873, 895, 167 P.3d 610 (2007), rev.
den., 163 Wn.2d 1042, 187 P,3d 270 (2008) (proximate cause is necessary
element of breach-of-fiduciary duty claim); DeWolf, 29 Wash Prac,
Wash, Elements of an Action § 12:1 (2014-15 ed,) (essential elements of a

breach of fiduciary-ctuty cause of action under Washington law include

“I{)hat the damages were proximately caused by the fidueiary’s breach of
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the standard of care”),

For the reasons discussed above with respect to Mr, Joudeh’s
legal-malpractice claim, as a matter of law he cannot prove proximate
cause as to his breach-of-fiduciary-duty claim, Mz, Joudeh nevertheless
argues that the trial court erred because it ignored “uncontroverted”
evidence that Mr. Cochran breached his fiduciary duty, entitling him to
disgorgement of fees, First, there were no “uncontroverted” breaches of
fiduciary duty as Mr, Joudeh contends, Mr. Cochran conceded that expert
testimony raised fact disputes as to the element of breach on summary
judgment, but he did not agree that breaches had in fact occurred, and he
would veliemently dispute that if the case were to go to trial, Rather, the
element of breach was simply no longer a basis for summary judgment,

Second, Mr, Joudeh argues that he need not present proof of
causation to obtain a remedy of fee disgorgement for a breach of fiduciary
duty, This is contrary to the settled Washington law cited above.
Moreover, the three cases Mr, Joudeh eites for that proposition do not say
anything of the sort; in fact, none addresses the issue of proximate cause,
Only one of those cases involves an attorney~client relationship — In re
Corporate Dissolution of Qcean Shores Park, Inc., 132 Wn. App. 903,
134 P.3d 1188 (2006) —- and that case states only that business

transactions between and attorney and client are presumptively frandulent
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and unenforceable as violative of public policy. That issue has no bearing
on this case. The other cases involve conflicts between brokers and clients
and are similarly inapposite, My, Joudeh must prove proximate cause as
an element of his breach-of~fiduciary-duty claim.

Finally, even if Mr, Joudeh could otherwise prove a breach of
:ﬁdnwiary duty, he wholly failed to submit any evidence in the record that
he paid fees to Mr, Cochran, Thus, this court cannot conelude that Mr.
Joudeh would be entitled to the remedy of fee disgorgement, Leppaluoto
v. Eggleston, 57 Wn.2d 393, 408, 357 P.2d 725 (1960) (“Obviously, no
court can require a fiduciary to disgorge ill-gotten gains unless and until
such gains are proved to exist”), Nor is disgorgement of fees required in
cases of breach of fiduclary duty. Kelly v. Foster, 62 " Wn. App, 150, 154,
813 P.2d 598, rev. den,, 118 Wn,2d 1001, 822 P.2d 287 (1991) (breach of
fiduciary duty does not require relmbursement of attorney fees; trial court
properly denied request for disgorgement where attorney did not engage in
fraudulent acts or gross misconduct),

E, The superior court correctly dismissed Mr. Joudeh’s
breach-of-contract clalin  on  summary judgment
hecause he failed to prove causation.

A claim for breach of contract presents a question of law that the

superior coutt properly may: decide on summary judgment, See, eg.,

Mayer v, Plerce County Med, Bureay, Inc., 80 Wn, App, 416, 909 P.2d
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1323 (1995); Voorde Poorte v. Evans, 66 Wn. App, 358, 362, 832 P.2d
105 (1992); Marquez v. Univ, of Wash,, 32 Wo. App. 302, 306, 648 P.2d
94 (1982), “A breach of contract is actionable only if the contract imposes
a duty, the duty is breached, and the breach proximately causes damage to
the claimant,” Nw. Indep. Forest Mfrs, v. Dep’t of Labor & Indus., 78
Wi App. 707, 712, 899 P.2d 6 (1995).

Here, a single provision of the parties’ contract is at issue!
“Attorneys will obtain Client’s informed consent prior to any settlement
arlsing from this agreement.” CP 125, Mz, Joudeh alleges that he did not
give “informed” consent because the implications of settling with some
but not all of the defendants supposedly was not explained to him,

As with Mz, Joudel’s other claims, his breach-of-contract claim
depends on the speculation that settlements with other defendants
squandered his causes of action agalnst Auto Trackers and SFCU, To
survive summary judgment, My, Joudeh must show that Mr., Cochran’s
alleged breach caused him to lose those claims, As set forth in detail
above, the initial settlements did not hatm Mz, Joudeh’s claims against the
remeining defendants, rather, those claims were dismissed because he
wholly failed to oppose the summary judgment motions by Auto Trackets
and SFCU., Had Mr. Joudeh opposed those summary judgment motions,

the claims would not have been dismissed, He therefore cannot prove
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that, even if Mr. Cochran did breach the fee agreement, that breach
proximately caused a dismissal of the remaining claims., Mz, Joudeh’s
breach-of~-contract claim failed as a matter of law.

O The trial court properly dismissed My, Joudeh’s CPA
claim as a matter of law for failure (o establish
proximate cause or coguizable injury,

Mr: Joudeh alleged that Mz, Cochran violated the CPA “by having
first agreed to advance Plaintiff Joudeh’s litigation expenses, but then,
when Plaintiff Joudeh 1rejected Defendant Cochran’s  settlement
recommendations, demanding that Plaintiff Joudeh deposit $10,000
toward litigation expenses as a means of coercing Mz, Joudeh into
accepting Defendants’ settlement recommendations.”  This claim is
groundless.

Under the CPA, RCW 19‘86.020, a plaintiff must establish that (1)
the defendant engaged in an unfalr or deceptive act or practice, (2)
oceurting in trade or commerce, (3) that impacts the public interest, (4) the
plaintiff has suffered lnjury to buslness or propetty, and (5) the injury is
causally linked to the unfair or deceptive act. Michael v. Mosquera-Lacy,
165 Wn.2d 595, 602, 200 P,3d 695 (2009), Fallure to support even one of
the five elements is fatal to a CPA clalm. Hangman Ridge Training
Stables, Inc. v. Safeco Title Ing, Co., 105 Wn.2d 778, 784, 719 P.2d 531

(1986). In this case, Mr. Joudeh's CPA claim fdils at least on the first,
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third, fourth, and fifth elements,

1. Mr, Cochran did not engage in a deceptive act or
practice,

Under the CPA, deception exists if “there is a representation,
omission, or practice that is likely to mislead a reasonable consumer.”
Panag v, Farmers Ins. Co, of Wash., 166 Wn.2d 27, 50, 204 P.3d 885, 895
(2009) (iritcr‘nal quotation marks and citation omitted)., “The definition of
‘unfair’ and ‘deceptive’ must be objective to prevent every consumer
complaint from becoming a triable violation of the act” Behnke v,
Ahrens, 172 Wn, App. 281, 293, 294 P.3d 729 (2012), Moreover, to
“cstablish the first clement of a private CPA. action, plaintiff must show
that the act in question had ‘the capacity to deceive a substantial portion of
the public.”” Roger Crane & dssoc. v. Felice, 74 Wn, App. 769, 780, 875
P.2d 705 (1994) (quoting Hangman Ridge, 105 Wn.2d at 785) (italios
omitted), Only acts that have the capacity to deceive a substantial portion
of the public are actionable, Goodyear Tire & Rubber Co. v, Whiteman
Tire, Inc., 86 Wn, App. 732, 744, 935 P.2d 628 (1997) (citation omitted)

Mr, Joudeh did not establish that Mr, Cochran’s act in requesting
that he pay some costs of litigation midway through the representation was
wnfair or deceptive, In fact, the fee agreement that My, Joudeh read,
signed, and was bound by expressly permitted it: “At their sole disoretion,

Attorneys will advance payment of Costs .... Attoreys may require
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Client to pay for all such advanced Costs before additional Costs are
incurred by Attorneys.” CP 375-76. Mr, Cochran clearly reserved the
right to change the cost structure at any time,‘ and that right was
communica'ted‘ to Mr, Joudeh at the outset of litigation, Moreover, Mr,
Cochran did not alter the scope or extent of Mr, Joudel’s obligation — he
was ultimately responsible for paying the costs of lltigation regardless, Id.
A reasonable consumer would not be misled under those circumstances,
There was no unfair or deceptive act,

In addition, Mr, Joqdeh did not show that the conduct at issue had
the capacity to deceive a substantial portion of the public, “In applying
the requirement that the allegedly deceptive act has the capacity to deceive
‘g substantial portion of the public,” the concemn of Washington courts has
been to rule out those deceptive acts and practices that are unique to the
relationship between plaintiff and defendant” Behnke, 172 Wn. App. at
292-93; see also Burns v, McClinton, 135 Wn, App, 285, 30306, 143 P.3d
630 (20006), review denied, 161 Wn.2d 1005, 166 P.3d 718 (2007) (even if
accountant’s breach of fee agreement was deceptive to client, it was not a
practice with the potential to decelve other members of the public). Here,
Mt Joudeh can only speculate that a substantial portion of the public
would be deceived by the practice at issue. Thus, he cannot prove an

unfair or deceptive act under the CPA.
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2, My, Joudeh cannot show any impact on the
public interest.

The third element of a CPA claim requires plaintiff to show an
impact on the public interest, “Ordinarily, a breach of a private contract
affecting no one but the parties to the contract is not an act or practice
affecting the public interest.” Hangman Ridge, 105 Wn.2d at 790. “This
is often the case with legal services,” Behnke, 172 Wn, App. at 293, Ina
case arising out of a private dispute, like this one, a plaintiff must prove
the public-interest-impact element by showing a likelihood that
“additional plaintiffs have been or will be injured in exactly the same
fashion.” FHangman Ridge, 105 Wn.2d at 791 (emphasis added). “There
must be shown a real and substantial potential for repetition, as opposed to
a hypothetical possibility of an isolated unfair or deceptive act’s being
repeated.” Michael, 165 Wn.2d at 604-05 (citation and internal quotation
marks omitted).

Here, Mr, Joudeh did not allege, much less prove, that additional
plaintiffs have been or will be injured in precisely the same manner as he
was allegedly injured. e presented no proof of other claims against M,
Cochran or instances in which the facts match the unique factual
circumstances of this case, Indeed, there have been no other such claims
against Mr, Cochran, Mr Joudeh simply speculates that, because Mr,

Cochran has used the same fee agreement with other clients, which allows

5744302.doc
39



him not to advance costs, an allegedly deceptive act could be repeated.
Speculation and conclusory allegations are insufficlent to defeat a
summary judgment motion, Kyreacos v. Smith, 89 Wn2d 425, 429, 572
P.2d 723 (1977). There is no evidence that other clients were or will be
harmed. Michael v, Mosquera-Lacy, 165 Wn.2d 595, 604-05, 200 P.3d
695 (2009) (hypothetical possibility that deceptive act will cause harm to
others is insufficient). Mr. Joudelh’s alleged injury arises out of unique
factual circumstances relating to a private confract with Mt Cochran,
There is no real and substantial potential for repetition, This private
matter has no effect on the public interest. Mr. Joudel’s CPA. claim
therefore failed as a matter of law, and the superior court rightly dismissed
it on summary judgrment,

3 My, Joudeh did not prove injury to business or
property or any causal link between Mr,
Cochran’s conduct and his alleged injury.

Without a showing of injury, there 1s no CPA claim, Ledcor Ind.
(USA), Inc. v, Mut. of Enumelaw Ins. Co., 150 Wn. App. 1, 12-13, 206
P.3d 1255 (2009). Under_ the CPA, there must be an injury to business or
property. Ambach v. French, 167 Wn2d 167, 17172, 216 P.3d 405
(2009), Personal injury damages are not compensable under the CPA. Id.
at 173, Furthermore, a plaintiffs injury must be causally related to the

deceptive act or practice, Michael, 165 Wn.2d at 602.
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Mr. Joudeh alleges that he was “coerced” into accepting Mr.
Cochran’s settlement recommendations but does not identify what
damages this alleged violation of the CPA supposedly caused. Indeed, on
appeal, he does not even argue that he suffered a loss as a rosult of the
CPA violation, but suggests only that a quantifiable loss is not required to
prove his claim. See App. Br. at 38, This omission is wnsurprising, since
Mr. Joudeh cannot show how the settlements totaling $350,000 constituted
a loss, He made n;o attempt on summary judgment to prove that he could
have obtained more. This record contains no evidence showing a
cognizable injury, His CPA claim fails on this basié.

There is similarly no evidence that Mr, Joudeh was, in fact,
“coerced” into acoepting a seftlement recommendation. After Mr,
Cochran requested that Mr, Joudeh make a cost deposit, he continued to
reject Mr, Coohran’s seftlement recommendations, Mr, Joudeh’s own
declaration states this. CP 533, M. Coohlfan nevertheless did not enforoe
his request for costs, The claims wete eventually settled sevetal months
after Mr. Cochran had made the request for costs. The connection
between the request and M. Joudeh’s decision to settle is so attenuated as
10 be nonexistent, Moreover, it ig not clear how Mr, Joudeh could have
been “coerced” when he was obligated to pay the costs and knew that M,

Cochran could request payment of ocosts at any time. In these
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circumstances, no reasonable person could conclude that Mr, Cochran’s
request had a causal link to Mr. Joudel'’s decision to settle. This defeats
proximate cause, To the extent he alleges that the settlements
compromised his other claims, such a claim would also be defeated by
lack of proximate cause, as set forth in the arguments above,

As a matter of law, M. Joudeh cannot prove essential elements of
his CPA claim, That claim must was properly dismissed,

VI. CONCLUSION

The superior ocourt properly granted summary judgment of
dismissal because Mr, Joudeh failed to offer the requisite proof of
proximate cause on any cause of action alleged in his cowmplaint,
Specifically, Mr. Joudeh failed to present any evildenoe showing that his
underlying action was lost or compromised by M., Cochran’s conduct or
that he would have fared better in the absence of Mr, Cocliwan’s alleged
breach, Accordingly, this court should affirm the superior court’s
summary judgment of dismissal, |

Respectfully submitted this 30th day of March, 2015,
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